when a fatal accident occurred. He had been driving that
locomotive for about 2 to 3 months and had additional
experience operating other locomotives at other mines. The
deceased, Larry Button, was motorman on a similar locomative
and he and Noffsinger were working together as a team.  Both
locomotives were "on charge" when they arrived for work that
day.  Noffsinger filled his sanders with sand before resump-
tion of work but did not check the water level of the
batteries.  He understood this was the mechanics job.

After operating his locomotive for awhile Noffsinger
saw that his battery indicator or "fuel gauge" had moved
about halfway into the "yellow" caution area. He called the
supply cordinator, Lynn Shanks, to advise him of that con-
dition.  Shanks requested a replacement locomotive but the
replacement was apparently diverted to another task and was
not available.  Shanks then asked Noffsinger and Sutton about
the condition of their batteries and, according to
Noffsinger, "we told him we didn't think we would have any
trouble" .

The men were then told by shanks to pick up some empty
cars.  Three of the empty cars were later attached behind
Button's locomotive and three behind Noffsinger 'a.
Noffsinger went first. As Noffsinger noted, visibility was
limited over a portion of an upgrade to be encountered in
that the bottom of the grade could be seen but not the other
side.  On his first effort up the grade the wheels on his
locomotive "spun out" and he was forced to back down to the
bottom of the grade.  He yelled to Sutton that he "didn't
make it that time but [would] try again". Sutton apparently
signaled to go ahead and nodded "yes". Noffsinger then made
another effort to surmount the hill. This time he did not
hear the wheels spinning but the motor apparently lost power
and the locomotive went back down the grade. As he was
backing down the grade Noffsinger was "flagging" his lamp to
warn Sutton.  Suddenly he felt a jolt and found that one of
his trailing cars had jumped over Sutton1 s locomotive killing
him.

Noffsinger testified that the charge indicator never
left the "yellow" area on the "fuel gauge" and that until his
second effort to surmount the grade there had been no decline
in power.  When the needle on the "fuel gauge" moves into the
red area a red alarm signal is triggered. This signal light
was never activated on the day of the accident.

When MSHA electrical inspector Kurtis W, Haile
examined Noff singer's locomotive several hours after the
accident the battery gauge was still in the "yellow area.
Haile was unable however to take a hydrometer reading because
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